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A B S T R A C T   
During the past five years, the sunken WWII warships in the territorial sea of Malaysia and Indonesia have fallen 
victim to large-scale illegal scavenging for scrap steel and low-background metal. At international level, the 
existing rules could not guarantee the protection of such shipwrecks. The laws and policies of the States in whose 
waters the shipwrecks are found are not adequate either. In addition, as the coastal States concerned generally 
lack the capacity to protect such shipwrecks, bilateral arrangements have to be made immediately. In the long 
run, joint efforts at regional level are necessary to combat the regional criminal network behind the illegal 
scavenging.   
1. Introduction 
Traditionally, the underwater cultural heritage (UCH) in the South 
China Sea is constantly under the shadow of treasure hunting. During 
the past five years, the sunken WWII warships in the South China Sea 
have become the target of a new threat. These war wrecks have fallen 
victim to large-scale illegal scavenging for scrap steel and so called low- 
background metal. The wrecks concerned, located mainly in Malaysian 
and Indonesian territorial waters, are estimated to be over 40 [1], 
including warships of the Netherlands, the United Kingdom, Australia, 
the United States and Japan.1 These wrecks which could weigh up to 
about 6500 tons were ripped apart and removed from the seabed [2]. 
Some of the sunken warships have disappeared without a trace. What is 
more disturbing is that many of these wrecks still contain human re-
mains which were reported to be dumped during the process [11]. 
It is believed that the large-scale salvage of sunken warships was 
committed by an international syndicate whose network covers 
Malaysia, Indonesia, Cambodia, Vietnam, Thailand etc. [1,5] It is re-
ported that the salvage activities are directly or indirectly funded by 
companies based in China and the potential market is also possibly in 
China [3]. It is estimated that for each wreck, the scavengers could make 
a profit of $1.3 million [1]. Flag States of the sunken warships like the 
Netherlands and the U.K. have urged Malaysian and Indonesian gov-
ernments to investigate the disappearance of their vessels [6]. However, 
up till now, little has been done and the salvage of these sunken warships 
seems to continue. 
The present study focuses on the legal issues related to the protection 
of wrecks of WWII warships in the territorial sea of Malaysia and 
Indonesia. Firstly, the international rules applicable to the sunken WWII 
warships will be reviewed. Then the domestic laws of the States in whose 
waters the shipwrecks are found will be examined. Finally, different 
models of cooperation on the protection of warships sunken during 
WWII will be explored. 
2. Legal status of sunken WWII warships in international law 
This part is dedicated to the international rules concerning the 
sunken WWII warships. The following key issues will be discussed: do 
sunken WWII warships still enjoy state immunity? Are they war graves? 
Do they constitute part of the underwater cultural heritage? 
2.1. State immunity 
The legal status of wrecks of long-lost warships has often been the 
subject of fierce debate at international level. According to the United 
Nations Convention on the Law of the Sea, which is the most important 
international treaty in the domain of the law of the sea, a “warship” 
means “a ship belonging to the armed forces of a State bearing the 
E-mail address: lyslyslily@163.com.   
1 An incomplete list includes Hr.Ms. de Ruyter, Hr.Ms. Java , Hr.Ms. Kortenaer (the Netherlands), HMS Encounter, HMS Exeter, HMS Electra, HMS Repulse, HMS 
Thanet, HMS Prince of Wales, HMS Banka, HMS Tien Kwang, HMS Kuala and SS Loch Ranza (the U.K.), USS Perch(the U.S.), Chosa Maru, Kuma, Haguro, Yurishima, 
Sagiri (Japan) and HMS Perth (Australia) [2,3,51]. 
Contents lists available at ScienceDirect 
Marine Policy 
journal homepage: http://www.elsevier.com/locate/marpol 
https://doi.org/10.1016/j.marpol.2019.103804 
Received 2 May 2019; Received in revised form 20 December 2019; Accepted 21 December 2019   
Marine Policy 113 (2020) 103804
2
external marks distinguishing such ships of its nationality, under the 
command of an officer duly commissioned by the government of the 
State and whose name appears in the appropriate service list or its 
equivalent, and manned by a crew which is under regular armed forces 
discipline.” [67, Article 29] Article 32, Article 95 and Article 236 of the 
Convention reaffirm the state immunity accorded to warships. But the 
UNCLOS itself does not contain direct reference to the immunity of 
sunken warships although the Soviet Union had proposed to insert one 
clause on this issue. [63, pp. 83–85] From the wording of the relevant 
articles on state immunity of warships, it is highly possible that these 
articles are not applicable to sunken warships. Some scholars hold the 
view that a sunken warship can no longer qualify as a ship as it can no 
longer navigate [56, p.221][60, p.137]. However, it seems that people 
generally agree that warships would continue to enjoy state immunity 
for a period of time after their sinking [60, pp.134–135] [26, pp.43–45]. 
If it is generally agreed that state immunity continues to apply to 
recently sunken warships for various reasons like national security 
concerns, the legal status of WWII warships which have been submerged 
for more than 70 years seems to be of great controversy [26, p.45]. 
With regard to the customary law, there is no consensus on whether 
such a rule exists concerning the immunity of long-lost warships [57, 
p.52]. As to the very question of whether a sovereign State continues to 
own its long lost warships and state immunity continues to apply, one 
doctrine holds that a warship could only be abandoned by an express 
declaration while the opposing view suggests that the implied aban-
donment could be assumed with time passing by, thus the immunity 
cannot apply infinitely [26, p.46]. 
Maritime powers claim that sunken warships continue to have state 
immunity until they are expressly abandoned [8, p.848][26, pp.47–48] 
[60, p.106]. The mere passage of time does not constitute abandonment. 
States like United States, Russia, Spain, the Netherlands and United 
Kingdom try to assert their exclusive jurisdiction over their warships no 
matter when or where they sank [62] [59, pp. 339–340, pp. 381–382] 
[58, p.110][60, p.51]. But there is doubt if this view is also shared by 
other States, especially States where the wrecks are located [60, 
pp.56–57] [26, p.48]. A large number of States oppose applying state 
immunity to long-lost warships. It is noteworthy that the Group 77 
strongly opposed according a special status to such ships during the 
negotiations of the 2001 UNESCO Convention on the Protection of Un-
derwater Cultural Heritage. [65, p.119][58, pp.134–135] Malaysia and 
Indonesia are also members of the Group 77 although they didn’t make 
any independent statements during the negotiations. As the shipwrecks 
concerned are located in the territorial sea of Malaysia and Indonesia, 
the relevant flag States cannot take action without the consent of these 
two States and have to rely on them for the protection of their warships. 
Whether the domestic law and policy of the two States acknowledge the 
state immunity of the sunken WWII warships is the focal point. 
2.2. War graves 
It is generally accepted that war graves should be protected but the 
shipwrecks do not officially enjoy the status of war graves [8, p.850]. 
While the notion of shipwrecks as war graves is widely accepted in the 
West, the author doubts it receives the same level of comprehension in 
the East. During the negotiations of the 2001 Convention, it is widely 
supported that human remains should be treated with respect. But the 
proposal to accord sunken warships the status of “war graves” was 
strongly opposed by some States including those from Southeast Asia 
[57, pp. 53–54]. 
As O’Keefe pointed out, human remains are often treated differently 
in different cultural contexts. While the establishment of the wreck as a 
war grave may be preferred in the West, the recovery and reburial of the 
human remains might be a better option in the East [57, p.54] [61, 
article 12]. Muslims, the majority of the population in Malaysia and 
Indonesia, could accept burial at sea only under very limited conditions 
[9]. There are also important Chinese communities in both Malaysia 
and Indonesia. Chinese people believe that if the deceased are not buried 
in earth, their souls cannot rest in peace. The Netherlands will probably 
discuss with Indonesia about the status of the sunken Dutch warships as 
war graves but the result is uncertain [52]. 
According to news reports, the scavengers did encounter human 
remains during the salvage operations and they dumped the remains in 
an anonymous grave in Indonesia [11]. This is obviously against the 
values of all cultures. 
2.3. UCH 
The United Nations Convention on the Law of the Sea, the most 
important international treaty in the field of the law of the sea, contains 
only two articles (Article 149 and Article 303) concerning UCH pro-
tection. In addition, these two articles make no direct reference to the 
remains of warships. Therefore, the UNCLOS cannot provide much 
guidance for the protection of sunken WWII warships as a special kind of 
UCH. 
The 2001 UNESCO Convention on the Protection of Underwater 
Cultural Heritage is without doubt the most important legal instrument 
dealing with the protection of UCH. Despite the efforts of maritime 
powers to exclude the application of the convention to all warships [64, 
p.85],2 a compromise was achieved and warships which meet the defi-
nition of UCH are also part of the UCH to be protected by the Convention 
[26, p.50] [50, Art.1(8)]. “Underwater cultural heritage” is defined by 
the Convention as “all traces of human existence having a cultural, 
historical or archaeological character which have been partially or 
totally under water, periodically or continuously, for at least 100 years.” 
[50, Article 1] As a result, up until now, all warships sunken during 
WWII are excluded [57, pp.41–42, p.47]. But this might not have much 
impact as most States bordering the South China Sea have not yet joined 
the Convention. This does not prevent coastal States from protecting 
these shipwrecks as UCH under their domestic law. 
As to the relevant customary rules of international law, it seems that 
there exists no coherent practice with regard to the protection of sunken 
WWII warships as UCH. Although the 2001 Convention is not widely 
ratified and the 100-year criterion has no strong scientific foundation 
[57, p. 41], this time criterion is gaining importance at global level. The 
Resolution adopted by the Institut de Droit International entitled “Legal 
Regime of Wrecks of Warships and Other State-Owned Ships in Inter-
national Law” has defined a sunken State ship as “a warship, naval 
auxiliary or other ship owned by a State and used at the time of sinking 
solely for governmental non-commercial purposes.” [61, Article 1(2)] 
However, according to Article 2 of the same resolution, “a wreck of an 
archaeological and historical nature is part of cultural heritage when it 
has been submerged for at least 100 years” and “all States are required to 
take the necessary measures to ensure the protection of wrecks which 
are part of cultural heritage.” [61, article 2(1)(2)] Therefore, the wrecks 
which have been submerged for less than 100 years are not considered 
as UCH. The resolution only stands for one interpretation of the existing 
international law but it reveals, to some extent, the understanding of a 
large number of international lawyers. This understanding is partly 
confirmed by State practice. Flag States of these sunken warships often 
refer to the state immunity or the notion of war graves to ensure their 
exclusive control over their sunken warships, especially those sub-
merged for less than 100 years. On the other hand, there is no consis-
tency with regard to the attitudes of coastal States towards the sunken 
warships of other States within their waters. It is difficult to say if they 
consider these shipwrecks as part of their UCH. In Southeast Asia, this 
problem has seldom been discussed. The relevant legislation of these 
2 One draft of the Convention states that “[t]his Convention shall not apply to 
the remains and contents of any warship, naval auxiliary, other vessel or 
aircraft owned or operated by a State and used, at the time of its sinking, only 
for non-commercial purposes.” [66, Article 2]. 
Z. Lin                                                                                                                                                                                                                                              
Marine Policy 113 (2020) 103804
3
States will be discussed in the next part. 
To sum up, some ambiguity exists with regard to international rules 
governing the sunken WWII warships. No consensus can be reached 
among States on the question whether the long-lost warships still enjoy 
state immunity. From the perspective of UCH protection, the sunken 
warships are not lost long enough to meet the time criterion set up by the 
Convention on the Protection of Underwater Cultural Heritage. There-
fore, in reality, the protection of sunken WWII warships depends more 
on the domestic legislation and policy of the coastal State. 
3. Domestic laws 
As mentioned, international law is insufficient for protecting the 
sunken WWII warships. The protection of the WWII shipwrecks depends 
largely on the domestic laws and policies of the coastal States for its 
fulfillment. This part is dedicated to the relevant legislation of the 
concerned States, namely Malaysia and Indonesia. It is important to note 
that not all people in the two States consider the WWII shipwrecks worth 
protecting. Many people believe that these shipwrecks constitute a 
legacy of former colonial powers and are of little relevance to their 
country’s own history and culture [68].3 This idea forms an important 
background for the drafting of relevant policies and legislations of 
Malaysia and Indonesia. 
Another particular factor which might influence the protection of 
sunken warships in Malaysia and Indonesia is the plural legal system in 
these two countries [12,13]. It is especially true with regard to Indonesia 
as the legislation does not have the authority as the government wishes 
it to have [13]and customary law could be powerful in the domain of 
UCH management [13,14]. 
3.1. State immunity 
Despite the fact that the flag States concerned hold the view that 
their warships still enjoy State immunity, the realisation of such im-
munity depends on the domestic laws of coastal States. Do Malaysian or 
Indonesian legislations consider that these shipwrecks enjoy immunity? 
After having reviewed the relevant legislations of the two States 
including the Merchant Shipping Ordinance 1952 of Malaysia [16], Act 
of Republic Indonesia Number 17 Year 2008 about Shipping [17], 
Regulation Number PM 71 Year 2013 concerning Salvage and/or 
Under-water Work of Indonesia [18], the author finds that none of them 
has made any reference to sunken foreign warships. There is no evidence 
that Malaysia and Indonesia accord any special status to such ship-
wrecks. To the contrary, in 1969, the Malaysian government signed a 
contract with a company on the salvage of a German WWII submarine U 
859 in its territorial waters without prior consent of the German gov-
ernment [19]. As to the attitude of Indonesia, the reluctance of 
Indonesia to acknowledge the special status of foreign WWII warships in 
its territorial sea could be inferred. The Netherlands has noted that 
Indonesia took a different position concerning the “immunity and 
jurisdiction of the three warship wrecks” during its bilateral meetings 
with Indonesia in 2016 and 2017 [52]. 
3.2. Sunken WWII warships and UCH 
Legislations of ASEAN States on cultural heritage seldom make any 
distinction between private ships and warships that meet the definition 
of UCH and therefore treat them alike [7]. The very question whether 
sunken WWII warships are UCH could have different answers in 
different States. 
Malaysia has followed the 100-year criterion established by the 2001 
Convention to define UCH in its waters.4 Therefore, the warships sunken 
during the WWII are excluded. In addition, Malaysia tends to protect 
only UCH directly related to its history and culture. The warships of the 
former colonial powers might not be considered as part of the Malaysian 
own history and culture. 
Even if the sunken warships were declared as UCH, they might not 
receive adequate protection either. The salvage law is applicable to UCH 
in Malaysia, which is, obviously, detrimental to UCH protection.5 In 
Malaysia, all excavation projects involving UCH have been carried out 
by commercial salvage companies [30]. 
The Indonesian government does not impose a time limit for the 
definition of UCH, so the sunken WWII warships can be considered as 
UCH in Indonesia. At the request of the Dutch government, the sites of 
Hr. Ms. de Ruyter, Hr. Ms. Java and Hr. Ms. Kortenaer have been marked 
by the Indonesian Navy as ‘historic wrecks’ on nautical charts in 2017 
[52]. The wreck of HMS Perth, a sunken WWII Australian cruiser, has 
been recently declared the first national maritime conservation zone. 
The notion of maritime conservation zone has been introduced to realize 
an integrated management of historic shipwrecks [15, p.297] [21]. 
Therefore, it seems that Indonesia has acknowledged the status of at 
least certain wrecks of WWII warships as underwater cultural heritage 
[21]. 
However, like the situation in Malaysia, the status of UCH does not 
guarantee sufficient protection for the sunken WWII warships. The 
different governmental agencies responsible for the protection of UCH 
are holding conflicting views with regard to the protection and man-
agement of UCH [54]. While Ministry of Education and Culture priori-
tizes the protection, the Ministry of Marine Affairs and Fisheries seeks 
more the economic gains from the UCH, believing sales of artefacts from 
underwater sites should be permitted [22]. As the government itself is 
involved in the commercial exploitation of UCH, common people might 
feel less guilty for looting such sites [23]. 
3.3. Criminal law 
Under current Malaysian law, it seems that the on-going salvage of 
wrecks of WWII warships will be no more than salvage without 
permission [30] and those involved will only pay a very limited fine 
under the 1952 Merchant Shipping Ordinance.6 In one particular case, 
the owner of the salvage company engaged in the illegal salvage of the 
sunken WWII warships was only fined RM70, 000 (about $17,000) by 
3 For example, Malaysia tends to protect only UCH which are directly related 
to its history and culture [10]. 
4 “Underwater cultural heritage” means all traces of human existence having 
a cultural, historical or archaeological character which have been partially or 
totally under water, periodically or continuously, for at least one hundred years 
such as – (a) sites, structures, buildings, artefacts and human remains, together 
with their archaeological and natural context; (b) vessels, aircraft, other vehi-
cles or any part thereof, their cargo or other contents, together with their 
archaeological and natural context; and (c) objects of prehistoric character. Art. 
2, National Heritage Act 2005 [20].  
5 Art. 66(3) of the Act continues to talk about the ownership of the UCH: Any 
owner of the underwater cultural heritage may, upon establishing his claim to 
the satisfaction of the Commissioner, within one year from the time at which 
the underwater cultural heritage came into the possession of the Commissioner, 
and upon paying the salvage fees and expenses due, be entitled to have the 
possession of the underwater cultural heritage upon such terms and conditions 
as may be imposed by the Commissioner [20].  
6 Merchant Shipping Ordinance 1952, articles 374, 375, and 385 [16]. 
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the Malaysian authorities [3].Another possibility is that they could be, in 
theory, accused of committing theft as it is estimated that a profit of $1.3 
million could be made from each wreck. The penal code of Malaysia 
foresees a maximum penalty of seven years’ imprisonment for theft.7 If 
the theft is committed by an organized criminal group or its member, the 
sanction will be more severe. Such group or the member of the group 
will be punished with imprisonment up to twice as long as the maximum 
term.8 
With regard to Indonesia, the very nature of the shipwrecks salvaged 
will determine the sanctions to be imposed. As the sunken WWII war-
ships meet the definition of UCH in Indonesia, the scavengers might be 
accused of destroying UCH. Under such circumstances, they will face a 
maximum sentence of 10 years’ imprisonment [32]. An organized group 
committing such crime will be sanctioned with an additional penalty of 
1/3 of the term to be imposed on an individual offender [33]. It is re-
ported that the Indonesian authorities detained the crew of the ship 
Chuan Hong 68 suspected of salvaging the WWII Japanese destroyer 
Sagiri in May 2017 [43,53]. But no criminal procedure has been initi-
ated. The ship and its crew were later released [55]. Therefore, it is 
doubtful if the relevant laws could be effectively enforced. 
In practice, customary law in Indonesian society plays an important 
role in the regulating people’s behavior. In the field of UCH protection, 
when the national legislation is not respected, the customary law of local 
communities, depending on the historic sites for their income, could be a 
more powerful deterrence. The protection of WWII shipwreck USAT 
Liberty is such an example.9 
In summary, the domestic law in Malaysia and Indonesia is not 
enough for deterring the illegal scavenging of the sunken WWII war-
ships. The Malaysian legislation accords no special status to the sunken 
WWII warships, which are probably treated like normal shipwrecks. The 
Indonesian legislation is more favorable for the protection of such 
shipwrecks in the way that such shipwrecks can be protected as UCH. 
However, the UCH law in Indonesia is often enforced poorly and some 
famous sites still depend on local communities for protection. Driven by 
strong economic motives, Malaysian and Indonesian governments usu-
ally cooperate with private companies to salvage historic shipwrecks 
and share the profits made from the sales of the artefacts recovered. 
Under such circumstances, it seems natural that the two governments 
lack political will to protect the sunken WWII warships in their waters, 
which they consider are of little relevance to their own history and 
culture. Therefore, cooperation is needed to help and urge these States to 
take immediate action. 
4. Different models for cooperation 
4.1. Bilateral models 
The 2001 Convention encourages States Parties to enter into bilateral 
agreements to protect underwater cultural heritage [50, Article 6]. With 
regard to the wrecks of foreign warships submerged for at least 100 
years in the territorial sea of a State, Article 7(3) of the Convention states 
that the coastal State should inform the flag State to work out together a 
mechanism to protect such wrecks. Although maritime powers are not 
satisfied with this article which seems vague on whether the coastal 
State bears the duty to inform the flag State, the article indeed puts 
emphasis on cooperation and provides a possible solution to the conflict 
between coastal State and flag State [57, p.76] [60, p.157, p.162]. In 
practice, the protection of a State vessel found in another State’s terri-
torial sea is often achieved by bilateral agreements between the flag 
State and coastal State, like the agreements between France and America 
concerning CSS Alabama [34] and La Belle [35]. Indonesia seems to take 
the view that the bilateral agreement is a precondition for it to take 
action to protect the sunken WWII warships in its territorial sea. When 
the Netherlands urged Indonesia to investigate the disappearance of 
Dutch warships in its waters in 2016, Bambang Budi Utomo, head of the 
National Archaeological Centre under the Ministry of Education and 
Culture gave the following reply: “The Dutch government cannot blame 
the Indonesian government because they never asked us to protect those 
ships … As there was no agreement or announcement, when the ships go 
missing, it is not our responsibility.” [6]. 
It is not realistic to urge developing States like Malaysia and 
Indonesia to invest heavily in the protection of sunken WWII 
warships. Any arrangement between Malaysia or Indonesia and any of 
the flag States concerned will have to consider the particular charac-
teristics of the protection of sunken warships in the region and speci-
ficities of the UCH management in these two States. The flag State 
government might have to provide support in terms of money and 
expertise for Malaysia and Indonesia in the investigation of the war-
ships concerned and the implementation of any conservation measures 
agreed. 
Indonesia is currently cooperating with the Netherlands and 
Australia on the protection of warships from these two States. In 
November 2016, President of Indonesia and Prime Minister of the 
Netherlands agreed to jointly investigate the disappearance of the 
wrecks of sunken WWII Dutch warships (namely Hr.Ms. de Ruyter, Hr. 
Ms. Java and Hr.Ms. Kortenaer) and to cooperate on protection of these 
wrecks [52]. In February 2017, a MoU was signed between Indonesia 
and the Netherlands to enhance the cooperation on protection of UCH. 
This serves the basis for further joint protection and management of the 
sites mentioned above [29]. In November 2018, a Letter of Intent on 
cooperation on the UCH protection, considered as a further development 
of the MoU, was achieved between National Cultural Heritage Agency of 
the Netherlands and National Centre for Archaeology of Indonesia. The 
letter of intent includes foresees cooperation on education and training 
on research and management of underwater cultural heritage [28]. At 
present, the sites of the three Dutch warships are considered as ‘historic 
wrecks’ in which activities like diving, anchoring and fishing are pro-
hibited [52]. 
As to the bilateral arrangement between Indonesia and Australia, the 
shipwreck HMS Perth was declared a maritime conservation zone by the 
Indonesian government at the beginning of year 2018 [15, p.296]. Ac-
cording to Indonesian domestic rules, in order to have these sites offi-
cially declared as maritime conservation zones, a prior survey is 
required [52]. For this purpose, Australian National Maritime Museum 
and National Research Centre of Archaeology of Indonesia have worked 
closely during the past 5 years [15]. Experts from Australia and 
Indonesia jointly conducted a preliminary remote sensing investigation 
on the shipwreck of HMS Perth in November 2016 and an on-site survey 
in May 2017 [15, pp. 289–290]. After the survey, the site was declared 
the nation’s first Maritime Conservation Zone and the Government of 
Banten Province, where the shipwreck is located, integrated it within the 
local spatial planning [15, p.297]. Although the effect of the maritime 
conservation zone remains to be observed, it is an encouraging sign for 
the cooperation on the protection of sunken WWII warships in the 
region. 
Apart from the bilateral arrangements mentioned above, the United 
Kingdom is also willing to provide technical assistance to Indonesia, 
especially with regard to the forensic investigation of the remains from 
the British and Dutch warships [27]. The future cooperation between the 
flag States and the coastal States might cover the identification and re-
turn of these remains. 
Another potential domain for cooperation concerns the marine 
environmental protection. Sunken warships constitute a potential 
7 Malaysia, Penal Code, Act 574, article 379 [31].  
8 Malaysia, Penal Code, Act 574, article 130ZC(2) [31].  
9 The USAT Liberty case has been repeatedly cited by Indonesian scholars as a 
successful example in the field of UCH protection. Local communities, 
depending heavily on the tourist income from the site, have adopted local 
customary rules to prohibit looting and other activities which might endanger 
the site [14,21,25] [22, pp.7–8]. 
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source of pollution. States have long realized the devastating conse-
quence this potential threat could have and have discussed about it in 
various documents [61, Article 15] [62]. The existence of large quan-
tities of sunken WWII warships itself poses a serious threat to the marine 
environment and resources as well as the health of coastal population. 
The large scale scavenging only makes matters worse. As the illegal 
salvagers are using destructive measures, including explosives, to 
salvage warships often loaded with large quantities of oil and other 
hazardous materials, environmental disasters may result from these 
illegal operations. In the case of HMS Perth, oil spill has been detected 
[15, p.293]. In the combat against the marine pollution from sunken 
WWII warships, the involvement of the flag States is important and it is 
believed that measures should be undertaken bilaterally by the flag state 
and the coastal state [36,37]. 
In brief summary, some achievements have been made through 
bilateral cooperation, but the current cooperative arrangements are still 
limited. Only Indonesia has reached arrangements with two of the flag 
States concerned, no arrangement has been made between Malaysia and 
any of the flag States. To encourage the two coastal States to enter 
into more bilateral agreements, their particular need should be 
taken into account. Therefore, the bilateral agreement might focus 
not only on the protection of the shipwreck but also on its use 
compatible with its preservation which could make an alternative 
income for the local communities. The scope of cooperation also 
needs to be enlarged to include issues like the prevention and mitigation 
of potential pollution from the sunken WWII warships influenced by the 
illegal salvage, which could be a great concern of the coastal States. 
4.2. Multilateral models 
While the bilateral arrangements could help the coastal States to 
protect particular shipwrecks, they could not solve the problem from the 
root. The large-scale scavenging of sunken WWII warships is by nature a 
regional problem that would only be settled at a regional level. 
A series of arrangements including the United Nations Convention 
against Transnational Organized Crime [40], the Treaty on Mutual Legal 
Assistance in Criminal Matters adopted in the framework of ASEAN in 
2004 [41], Memorandum of Understanding between ASEAN and China 
on the Cooperation in the Field of Non Traditional Security Issues [42] 
and Declaration on the Conduct of Parties in the South China Sea [24] 
are applicable to the cooperation on the combat against transnational 
crimes in the region. In practice, States bordering the South China Sea 
often cooperate to fight against serious crimes including terrorism, 
drug-trafficking and trafficking of women and children [38, p.58]. 
As the illegal salvage has taken place in territorial waters of Malaysia 
and Indonesia, these two States should play a leading role in the combat 
against such crime. At the same time, as it is believed that money behind 
these salvage operations has come from China and the potential market 
is also in China, the collaboration of China is vital. Indonesia has already 
signed bilateral extradition treaties with China [39], Malaysia, the 
Philippines, Australia, and Thailand [44]. Malaysia has reached bilateral 
extradition treaties with Indonesia and Thailand [45]. China has 
reached bilateral treaties on mutual legal assistance in criminal matters 
with Indonesia and Malaysia respectively [46,47]. In practice, cooper-
ation between China and Indonesia or Malaysia is less frequent than that 
between China and its neighboring States with common land borders 
[38, p.58]. However, China itself should have an interest in combating 
the illegal scavenging. The famous Chinese cruiser Jingyuan of Beiyang 
Fleet sunken during the first Sino-Japanese War has also suffered from 
the illegal scavenging before the National Centre of Underwater Cultural 
Heritage of China took action to protect the site [4]. The fight against the 
regional network of illegal scavenging will surely help the Chinese 
government to prevent such tragedies from happening again. 
The biggest obstacle to cooperation probably comes from Malaysia 
and Indonesia themselves. According to Malaysian Extradition Act 1992 
(Act 479) [48]and Indonesian Extradition Law (Law No. 1 Year 1979) 
[49], double criminality is a precondition for extradition10 and the 
offence should be punishable by imprisonment for more than a certain 
period of time [45].11 The case cited above shows that the Malaysian 
authorities only imposed a fine on the suspect of the illegal scavenging 
although such activities could be punished under other crimes in theory. 
In Indonesia, similar activities could be sanctioned as crimes against 
cultural heritage but no suspect involved in the illegal scavenging has 
been punished under such crimes until now. Therefore, suspects having 
committed such crimes could be extradited in theory, but it is doubtful 
whether it will be realized in reality. 
The mutual legal assistance (MLA) might be easier to realize than the 
extradition of suspects. As long as an act is considered as an offence 
against the domestic laws, a request of legal assistance could be granted 
[45]. According to the bilateral arrangements between relevant States in 
the region, the scope of legal assistance includes providing legal docu-
ments, taking evidence, seizing the proceeds of crime etc. [38, p.57] The 
MLA Treaty between China and Indonesia even includes the transfer of 
“the money and objects illicitly obtained by the offenders in the event of 
the envisaged crime in the territory of the requesting Party but found in 
the territory of the requested Party”.12 However, the treaty itself cannot 
guarantee the grant of legal assistance even if the request meets the 
conditions established. The political concerns often play a vital role [38, 
p.58]. The achievement of the cooperation on the combat against the 
illegal salvage depends mainly on the political will of Malaysia and 
Indonesia to protect the sunken WWII warships and the perception of 
States in the region of the severity of the crime. 
5. Conclusion 
During the past five years, the WWII sunken warships in the South 
China Sea have fallen victim to large scale scavenging for scrap steel and 
so called low-background metal. The situation has become serious as 
several warships have already disappeared. It is believed that the illegal 
salvage of sunken warships was committed by a regional network which 
concerns nationals from almost all States in the region. 
International law has a rather limited effect on the protection of 
wrecks of WWII warships. The domestic legislations of the coastal States 
concerned and their enforcement play a decisive role in the fate of these 
shipwrecks. In reality, without assistance from flag States and other 
States in the region, these coastal States could neither stop the on-going 
secretive salvage nor provide adequate protection for these shipwrecks. 
Therefore, cooperation is needed to control illegal scavenging and 
protect the WWII shipwrecks under immediate danger. Bilateral 
arrangement aiming at protecting a particular shipwreck is easier to 
realize as long as the flag States could give enough support for Malaysia 
and Indonesia. Regional cooperation is vital for combating transnational 
network of illegal scavenging. But the lack of political will of the States 
concerned to take action remains a thorny problem. In the long term, it 
is important to promote awareness of States in the region of the historic, 
cultural and archaeological value of the sunken WWII warships. 
10 Indonesian Extradition Law, article 4 [49].  
11 Treaty between the People’s Republic of China and the Republic of 
Indonesia on Extradition. Article 2, 1. Extradition shall not be granted unless 
the conduct for which the extradition is requested constitutes an offence under 
the laws of both Parties and meets one of the following conditions: (a) where 
the request for extradition is aimed at conducting a criminal proceeding, the 
offence is punishable under the laws of both Parties by imprisonment for more 
than one year, or by a more severe penalty; (b) where the request for extradi-
tion is aimed at executing a sentence imposed, a period of sentence that remains 
to be served by the person sought is at least six months at the time when the 
request for extradition is made [39].  
12 Treaty between the Republic of Indonesia and the People’s Republic of 
China on Mutual Legal Assistance in Criminal Matters, article 18 [46]. 
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